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Mission StatementMission Statement

Dan McCarthy’s mission is to assist his clients in 
establishing a foundation in the United States 
upon which they can build their lives and fulfill 
their dreams.
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Four Categories of PeopleFour Categories of People 
in the United Statesin the United States


 

CitizensCitizens (allowed to work anywhere)(allowed to work anywhere)



 

ImmigrantsImmigrants (allowed to work anywhere)(allowed to work anywhere)



 

NonNon--immigrantsimmigrants (may work if visa type and (may work if visa type and 
situation allow)situation allow)



 

Undocumented AliensUndocumented Aliens (never allowed to (never allowed to 
work)work)
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HH--1B 1B VisaVisa
Temporary Work Temporary Work 

PermitPermit
INA INA §§ 101(a) (15) 101(a) (15) (H)(i)(b)(H)(i)(b)
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What are the different types of What are the different types of 
““HH”” visa categories?visa categories?



 

HH––1B Individuals who will perform services in a 1B Individuals who will perform services in a ““specialty occupationspecialty occupation””



 

HH––1B1 Beneficiaries of the Chile and Singapore Free Trade Agreemen1B1 Beneficiaries of the Chile and Singapore Free Trade Agreementsts



 

HH––1B2 Workers on a Department of Defense research project1B2 Workers on a Department of Defense research project



 

HH––1B3 Fashion models of distinguished merit and ability1B3 Fashion models of distinguished merit and ability



 

HH––1C Registered nurses, under the Nursing Relief for Disadvantaged1C Registered nurses, under the Nursing Relief for Disadvantaged Areas ActAreas Act



 

HH––2A Temporary and seasonal agricultural workers2A Temporary and seasonal agricultural workers



 

HH––2B Nonagricultural workers coming to meet a seasonal, intermitte2B Nonagricultural workers coming to meet a seasonal, intermittent, or peaknt, or peak–– 
load need or to participate in a oneload need or to participate in a one––time occurrencetime occurrence



 

HH––3 Participants in a training program3 Participants in a training program



 

HH––4 Spouse and dependent children of principal H nonimmigrant4 Spouse and dependent children of principal H nonimmigrant

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



HH--1B Visa Status1B Visa Status


 

Specialty OccupationSpecialty Occupation:  Requires at least a :  Requires at least a 
bachelorbachelor’’s degree in a specialty field, such as s degree in a specialty field, such as 
Electrical Engineering or Chemistry.Electrical Engineering or Chemistry.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



Requirements for HRequirements for H--1 Status1 Status



 

A U.S. baccalaureate degree or higher;A U.S. baccalaureate degree or higher;



 

A foreign degree equivalent to a U.S. degree, A foreign degree equivalent to a U.S. degree, 
as evaluated by a recognized credentials as evaluated by a recognized credentials 
evaluation service; evaluation service; oror



 

A state license to practice the profession, or a A state license to practice the profession, or a 
combination of specialized training and/or combination of specialized training and/or 
experience which can be substituted for a experience which can be substituted for a 
U.S. degreeU.S. degree

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



HH--1B Visa Status1B Visa Status



 
An individual on HAn individual on H--1B status is in the US to 1B status is in the US to 
work ONLY for the company or companies work ONLY for the company or companies 
sponsoring him/her for Hsponsoring him/her for H--1B status.1B status.



 
The HThe H--1B may only perform the work that 1B may only perform the work that 
is specified on the His specified on the H--1B petition.  An 1B petition.  An 
amended petition must be filed to change amended petition must be filed to change 
the job description substantially.the job description substantially.
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What is required from the What is required from the 
Employer?Employer?



 

An offer of employment from a U.S. employer is required; An offer of employment from a U.S. employer is required; 



 

The job must qualify as a The job must qualify as a ““specialty occupationspecialty occupation””



 

Submits completed Form ETA 9035 to DOL after complying and Submits completed Form ETA 9035 to DOL after complying and 
documenting compliance with LCA regulationsdocumenting compliance with LCA regulations



 

Makes LCA and supporting documents available for inspection Makes LCA and supporting documents available for inspection 
within one working day after filing LCAwithin one working day after filing LCA



 

Submits a copy of certified LCA to USCIS with ISubmits a copy of certified LCA to USCIS with I––129 petition129 petition



 

Employs HEmploys H––1B worker pursuant to terms of LCA and I1B worker pursuant to terms of LCA and I––129129



 

Employer is responsible for the cost of return transportation Employer is responsible for the cost of return transportation 
abroad if alien is dismissed before petition period expiresabroad if alien is dismissed before petition period expires
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What is required of the What is required of the 
Employee?Employee?



 

Employee must have the minimum requirements Employee must have the minimum requirements 
necessary for the specialty occupation, which must necessary for the specialty occupation, which must 
be at least a bachelorbe at least a bachelor’’s degree or equivalent, in a s degree or equivalent, in a 
specific field of endeavorspecific field of endeavor



 

Must not be subject to any bar to obtaining HMust not be subject to any bar to obtaining H––1B 1B 
statusstatus



 

Must intend to work for the petitioning employerMust intend to work for the petitioning employer



 

Is responsible for maintaining status by complying Is responsible for maintaining status by complying 
with the terms of employmentwith the terms of employment
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HH--1 Time Length1 Time Length

An HAn H--1 can be hired for up to three years 1 can be hired for up to three years 
initially, with a threeinitially, with a three--year extension.  year extension.  

However, additional years can be requested However, additional years can be requested 
under certain cases where Permanent under certain cases where Permanent 
Residency has been filed and is still pending.Residency has been filed and is still pending.
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What documents do you need to have What documents do you need to have 
ready for your Employer to file the HIB?ready for your Employer to file the HIB?



 

Copies of passport, visa, ICopies of passport, visa, I--94 and documents for 94 and documents for 
current and previous noncurrent and previous non--immigrant statusimmigrant status



 

Proof of highest degree (diploma and/or transcript) Proof of highest degree (diploma and/or transcript) 
and evaluation, if from foreign universityand evaluation, if from foreign university



 

C.V.C.V.



 

Copies of first pages of publicationsCopies of first pages of publications



 

II--539 for dependents, and similar 539 for dependents, and similar 
immigration/passport documents for each person; immigration/passport documents for each person; 
plus additional checkplus additional check



Labor Condition ApplicationLabor Condition Application 
ETA 9035ETA 9035 

(Not the Labor Certification Application, ETA 9089)(Not the Labor Certification Application, ETA 9089)

An HAn H--1 petition requires the employer to 1 petition requires the employer to 
establish that establish that ““Fair Market ConditionsFair Market Conditions”” have have 
been met.been met.

Working conditions: employer attests that the Working conditions: employer attests that the 
employment of the Hemployment of the H--1B will not adversely 1B will not adversely 
affect the working conditions of similarlyaffect the working conditions of similarly-- 
employed individuals.employed individuals.
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Alien Labor ConditionsAlien Labor Conditions



 

Prospective employee will be paid wages Prospective employee will be paid wages 
which are at least the higher of:which are at least the higher of:

–– Actual wage paid to other similarlyActual wage paid to other similarly-- 
employed workers, andemployed workers, and

–– Prevailing wage, as established by an Prevailing wage, as established by an 
acceptable source, such as the SESA acceptable source, such as the SESA 
(Texas Workforce Commission)(Texas Workforce Commission)
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

 
There is no strike, lockThere is no strike, lock--out or work out or work 
stoppage at the place of employment.stoppage at the place of employment.



 
Notice of the Labor Condition Notice of the Labor Condition 
Application has been provided to Application has been provided to 
workers employed in the named workers employed in the named 
occupation, through a posting of the occupation, through a posting of the 
LCA for 10 working days in two LCA for 10 working days in two 
conspicuous locations. conspicuous locations. 
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Prevailing WagePrevailing Wage

The Employer will request a Prevailing Wage The Employer will request a Prevailing Wage 
Determination from the National Prevailing Determination from the National Prevailing 
Wage and Helpdesk Center (NPWHC).  Wage and Helpdesk Center (NPWHC).  
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Problematic Prevailing WagesProblematic Prevailing Wages
If the wage determination is too high, If the wage determination is too high, 
Employer will:Employer will:



 

Possibility of changing the title, job Possibility of changing the title, job 
description or wages to meet the official description or wages to meet the official 
standard.  standard.  



 

Request reconsideration from NPWHC.Request reconsideration from NPWHC.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



HH--4 Dependents4 Dependents

Cannot work in this dependent visa status, but Cannot work in this dependent visa status, but 
may be eligible for their own primary visa may be eligible for their own primary visa 
status.status.
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Payment of FeesPayment of Fees


 

DOL regulations consider DOL regulations consider ““employer business expensesemployer business expenses”…”…attorney fees attorney fees 
and other costs connected to the performance of Hand other costs connected to the performance of H––1B program 1B program 
functions which are required to be performed by the employer.functions which are required to be performed by the employer.

-- $320.00 filing fee$320.00 filing fee
-- $500.00 fraud fee$500.00 fraud fee
-- $750.00 training fund fee for companies with 25 employees or $750.00 training fund fee for companies with 25 employees or 

less and $1,500.00 for companies with more than 25 employeesless and $1,500.00 for companies with more than 25 employees
-- $2,500.00 (depends on the attorney) in Attorney$2,500.00 (depends on the attorney) in Attorney’’s feess fees

-- $1,000.00 Premium Processing paid by either Employer or $1,000.00 Premium Processing paid by either Employer or 
Employee Employee 
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Time to File for H1Time to File for H1--BB
The United States governmentThe United States government’’s fiscal s fiscal 

year begins October 1year begins October 1stst..
New H1New H1--B visas become available on that B visas become available on that 

date.date.
The earliest you can file for an H1The earliest you can file for an H1--B visa B visa 

is 6 months before the start date of is 6 months before the start date of 
employment, so file on April 1employment, so file on April 1stst

Too many filed Too many filed -- LotteryLottery
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The HThe H––1B Cap1B Cap

Annual HAnnual H––1B cap of 65,0001B cap of 65,000

From this supply of 65,000, 6,800 are set From this supply of 65,000, 6,800 are set 
aside for the Haside for the H––1B program under the 1B program under the 
U.S.U.S.––Chile and U.S.Chile and U.S.––Singapore Free Singapore Free 
Trade Agreement Trade Agreement 
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Exceptions to the HExceptions to the H––1B Cap1B Cap



 

Employment at a capEmployment at a cap––exempt employer: institutions of higher education, exempt employer: institutions of higher education, 
nonprofit entities related to or affiliated with an institution nonprofit entities related to or affiliated with an institution of higher education, of higher education, 
nonprofit research organizations, and governmental research organonprofit research organizations, and governmental research organizationsnizations



 

Employees who were counted against the cap during the past 6 yeaEmployees who were counted against the cap during the past 6 yearsrs



 

Employees already in HEmployees already in H––1B status that where already counted against the cap: 1B status that where already counted against the cap: 
extension of stay, amendment to the Hextension of stay, amendment to the H––1B petition, or change of employer1B petition, or change of employer



 

JJ––1 physicians granted Conrad waivers of the 212(e) requirement1 physicians granted Conrad waivers of the 212(e) requirement



 

Citizens of Singapore and Chile applying for special HCitizens of Singapore and Chile applying for special H––1B status are counted 1B status are counted 
from a setfrom a set––aside of 6,800 numbersaside of 6,800 numbers



 

The first 20,000 employees who have earned a U.S. masterThe first 20,000 employees who have earned a U.S. master’’s degree or higher s degree or higher 
are not counted towards the cap (but are counted after the firstare not counted towards the cap (but are counted after the first 20,000 slots 20,000 slots 
have been taken)have been taken)
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HH--1B Cap1B Cap--GapGap



 

D/S and OPT will be extended for the beneficiary of a D/S and OPT will be extended for the beneficiary of a 
timely filed Htimely filed H--1B petition, requesting a change of 1B petition, requesting a change of 
status, and an employment start date of October 1st status, and an employment start date of October 1st 
of the following fiscal year.of the following fiscal year.



 

The extension terminates upon rejection, denial or The extension terminates upon rejection, denial or 
revocation of the Hrevocation of the H--1B petition.1B petition.
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How does the Employ American Workers Act How does the Employ American Workers Act 
((““EAWAEAWA””) effect the H) effect the H--1B Employer?1B Employer?



 

EAWA prevents a company from displacing EAWA prevents a company from displacing 
U.S. workers when hiring HU.S. workers when hiring H--1B workers if the 1B workers if the 
company received funds through (company received funds through (““TARPTARP””), or ), or 
under sectionunder section 13 of the Federal Reserve Act 13 of the Federal Reserve Act 
(collectively referred to in this document as (collectively referred to in this document as 
““covered fundingcovered funding””).).



 

Under EAWA, any company that has received Under EAWA, any company that has received 
these funds and seeks to hire Hthese funds and seeks to hire H--1B workers is 1B workers is 
considered to be an considered to be an ““HH--1B dependent 1B dependent 
employer.employer.””
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What is a What is a ““HH--1B1B”” dependent dependent 
employer?employer?

An An ““HH--1B dependent employer1B dependent employer”” must make the following additional attestations to the U.S. must make the following additional attestations to the U.S. 
Department of Labor (DOL) when filing a Labor Condition ApplicatDepartment of Labor (DOL) when filing a Labor Condition Application (LCA):ion (LCA):



 

It has taken good faith steps to recruit U.S. workers (defined aIt has taken good faith steps to recruit U.S. workers (defined as U.S. citizens or nationals, s U.S. citizens or nationals, 
lawful permanent resident aliens, refugees, asylees, or other imlawful permanent resident aliens, refugees, asylees, or other immigrants authorized to be migrants authorized to be 
employed in the United States (i.e., workers other than nonimmigemployed in the United States (i.e., workers other than nonimmigrant aliens) using rant aliens) using 
industryindustry--wide standards and offering compensation that is at least as grewide standards and offering compensation that is at least as great as those offered at as those offered 
to the Hto the H--1B nonimmigrant;1B nonimmigrant;



 

It has offered the job to any U.S. worker who applies and is equIt has offered the job to any U.S. worker who applies and is equally or better qualified for ally or better qualified for 
the job that is intended for the Hthe job that is intended for the H--1B nonimmigrant;1B nonimmigrant;



 

It has not It has not ““displaceddisplaced”” any U.S. worker employed within the period beginning 90 days prany U.S. worker employed within the period beginning 90 days prior ior 
to the filing of the Hto the filing of the H--1B petition and ending 90 days after its filing.  A U.S. worker 1B petition and ending 90 days after its filing.  A U.S. worker is is 
displaced if the worker is laid off from a job that is essentialdisplaced if the worker is laid off from a job that is essentially the equivalent of the job for ly the equivalent of the job for 
which an Hwhich an H--1B nonimmigrant is sought; and1B nonimmigrant is sought; and



 

It will not place an HIt will not place an H--1B worker to work for another employer unless it has inquired 1B worker to work for another employer unless it has inquired 
whether the other employer has displaced or will displace a U.S.whether the other employer has displaced or will displace a U.S. worker within 90 days worker within 90 days 
before or after the placement of the Hbefore or after the placement of the H--1B worker.1B worker.



 

(USCIS Questions and Answers, March 20, 2009)(USCIS Questions and Answers, March 20, 2009)
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To which HTo which H--1B hires does EAWA apply?1B hires does EAWA apply?



 

EAWA applies to any EAWA applies to any ““hirehire”” taking place on or after February 17, 2009, taking place on or after February 17, 2009, 
and before February 17, 2011.  EAWA defines and before February 17, 2011.  EAWA defines ““hirehire”” as an employer as an employer 
permitting a new employee to commence a period of employment; thpermitting a new employee to commence a period of employment; that at 
is, the introduction of a new employee to the employeris, the introduction of a new employee to the employer’’s U.S. s U.S. 
workforce.workforce.



 

EAWA applies to:EAWA applies to:


 

Any LCA or petition filed on or after FebruaryAny LCA or petition filed on or after February 17, 2009 involving any 17, 2009 involving any 
employment by a new employer, including concurrent employment anemployment by a new employer, including concurrent employment and d 
regardless of whether the beneficiary is already in Hregardless of whether the beneficiary is already in H--1B status.1B status.



 

New employment (i.e., hires) based on a petition approved beforeNew employment (i.e., hires) based on a petition approved before 
FebruaryFebruary 17, 2009, if the H17, 2009, if the H--1B employee had not actually commenced 1B employee had not actually commenced 
employment before that date.employment before that date.



 

EAWA does not apply to:EAWA does not apply to:


 

A petition to extend the HA petition to extend the H--1B status of a current employee with the 1B status of a current employee with the 
same employer.same employer.



 

A petition seeking to change the status of a current U.S. workA petition seeking to change the status of a current U.S. work-- 
authorized employee to Hauthorized employee to H--1B status with the same employer.1B status with the same employer.



 

(USCIS Questions and Answers, March 20, 2009)(USCIS Questions and Answers, March 20, 2009)
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Are the EAWA requirements Are the EAWA requirements 
permanent?permanent?



 
No.  EAWA took effect on February 17, No.  EAWA took effect on February 17, 
2009 and will sunset two years from the 2009 and will sunset two years from the 
date of enactment.date of enactment.



 

(USCIS Questions and Answers, March 20, 2009)(USCIS Questions and Answers, March 20, 2009)
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MAINTAINING A VISA STATUSMAINTAINING A VISA STATUS
Whatever visa status you are in while in the Whatever visa status you are in while in the 

United States, you must maintain your status United States, you must maintain your status 
by complying with that visaby complying with that visa’’s requirements.s requirements.

After employment ends: No grace period for HAfter employment ends: No grace period for H-- 
1B Employees.1B Employees.

HH--4 turns 21 years old, they are no longer 4 turns 21 years old, they are no longer 
““childrenchildren”” and must change status to another and must change status to another 
type of visa category or leave the U.S. type of visa category or leave the U.S. 
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BB--1/B1/B--2 Visa2 Visa


 

A person in the U.S. as a Visitor, for either A person in the U.S. as a Visitor, for either 
Business (BBusiness (B--1) or Pleasure (B1) or Pleasure (B--2)  2)  



 

BB--1/B1/B--2 visa holders can receive an academic 2 visa holders can receive an academic 
honorarium and reimbursement for travel and honorarium and reimbursement for travel and 
subsistence, but no salarysubsistence, but no salary



 

You cannot work and receive wages but you You cannot work and receive wages but you 
can look to see what business you would like can look to see what business you would like 
to conduct to conduct 



 

Short time period (6 months or less)Short time period (6 months or less)
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BB--1/B1/B--2 (WT/WB) Restrictions2 (WT/WB) Restrictions



 

Cannot receive a Social Security card and Cannot receive a Social Security card and 
cannot be cannot be ““employedemployed””



 

Limited to 5 payments in a 6Limited to 5 payments in a 6--month periodmonth period



 

No stay longer than 9 days at any college or No stay longer than 9 days at any college or 
universityuniversity
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TN VISATN VISA 
(For Mexicans and Canadians)(For Mexicans and Canadians)

An alien may be admitted to the United States in TN status for tAn alien may be admitted to the United States in TN status for the he 
period of time required by the employer, up to a maximum period of time required by the employer, up to a maximum 
initial period of stay of initial period of stay of three yearsthree years..

A good feature of this visa is that TN professionals can receiveA good feature of this visa is that TN professionals can receive 
extensions of stay in threeextensions of stay in three--year increments, with no outside year increments, with no outside 
limit on the total period of stay.limit on the total period of stay.

Canadian and Mexican professionals who have already completed Canadian and Mexican professionals who have already completed 
six years in the Hsix years in the H--1B or L visa category can qualify for the TN 1B or L visa category can qualify for the TN 
visa without fulfilling the requirement of onevisa without fulfilling the requirement of one--year abroad year abroad 
imposed on Himposed on H--1B and L aliens.1B and L aliens.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



How do you get the TN visa?How do you get the TN visa?



 

Canadian professionals can enter the United Canadian professionals can enter the United 
States by providing documentation at the States by providing documentation at the 
port of entry that they are engaged in one of port of entry that they are engaged in one of 
the designated professions, and that they the designated professions, and that they 
possess the requisite educational credentials possess the requisite educational credentials 
to qualify in the listed profession.  to qualify in the listed profession.  



 

Mexican nationals seeking TN status must Mexican nationals seeking TN status must 
apply for the at a U.S. consulate.apply for the at a U.S. consulate.
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What are the limitations of the TN Visa?What are the limitations of the TN Visa?



 

TN classification may be conferred only to persons seeking TN classification may be conferred only to persons seeking 
temporary entry without the intent to establish permanent temporary entry without the intent to establish permanent 
residence.residence.



 

The alien must identify the timeThe alien must identify the time--limited purpose of his or her limited purpose of his or her 
entry, e.g., to perform services under a contract with a U.S. entry, e.g., to perform services under a contract with a U.S. 
entity for a specified period of time.entity for a specified period of time.



 

A TN professional cannot establish a business or practice in theA TN professional cannot establish a business or practice in the 
United States in which he or she will be selfUnited States in which he or she will be self--employed.  This employed.  This 
bar, however, does not prevent a selfbar, however, does not prevent a self--employed professional employed professional 
who otherwise qualifies for TN classification from entering the who otherwise qualifies for TN classification from entering the 
United States to engage in substantial, prearranged activity forUnited States to engage in substantial, prearranged activity for 
a U.S.a U.S.--based enterprise owned by a person or entity other than based enterprise owned by a person or entity other than 
the TN alien the TN alien 
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What are the advantages to the TN visa over the HWhat are the advantages to the TN visa over the H--1B visa?1B visa?



 

The USCIS does not have to approve an initial petitionThe USCIS does not have to approve an initial petition



 

The sixThe six--year limit on stay for Hyear limit on stay for H--1 aliens does not apply to the TN 1 aliens does not apply to the TN 
categorycategory



 

There is no annual ceiling on the admission of Canadian and MexiThere is no annual ceiling on the admission of Canadian and Mexican can 
TN professionalsTN professionals

Remember the key requirements:Remember the key requirements:

To qualify for TN status, the intended U.S. activity must be in To qualify for TN status, the intended U.S. activity must be in a profession a profession 
listed in Appendix 1603.D.1 of NAFTA, and the alien must possesslisted in Appendix 1603.D.1 of NAFTA, and the alien must possess the the 
necessary credentials to be considered a professional in one of necessary credentials to be considered a professional in one of the the 
Appendix 1603.D.1 fields.  A bachelorAppendix 1603.D.1 fields.  A bachelor’’s or higher degree is usually s or higher degree is usually 
required.  Cannot use a combination of experience and education.required.  Cannot use a combination of experience and education. You You 
need the degree. need the degree. 
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THE LTHE L--1 VISA1 VISA


 

The L visa category is one of the most useful tools available toThe L visa category is one of the most useful tools available to international international 
companies needing to bring foreign employees to the United Statecompanies needing to bring foreign employees to the United States.s.



 

It is a useful visa because a employee in L visa status can applIt is a useful visa because a employee in L visa status can apply to become a y to become a 
Legal Permanent Resident.Legal Permanent Resident.



 

An alien may be admitted to the United States in LAn alien may be admitted to the United States in L--1 status for the period of 1 status for the period of 
time required by the employer, up to a maximum initial period oftime required by the employer, up to a maximum initial period of stay of 3 stay of 3 
years.years.



 

An LAn L--1 extension of stay may be authorized in increments of up to two1 extension of stay may be authorized in increments of up to two years.years.



 

The total period of stay may reach 7 years for LThe total period of stay may reach 7 years for L--1A managers and executives1A managers and executives



 

A total of 5 years for LA total of 5 years for L--1B specialized knowledge personnel.1B specialized knowledge personnel.
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WHAT ARE THE BASIC REQUIREMENTS WHAT ARE THE BASIC REQUIREMENTS 
FOR OBTAINING LFOR OBTAINING L--1 STATUS?1 STATUS?

The employee must have worked abroad for the overseas The employee must have worked abroad for the overseas 
company for a continuous period of one year in the company for a continuous period of one year in the 
preceding three yearspreceding three years



 

An alien who spent two months in the United States during the An alien who spent two months in the United States during the 
preceding year must have worked for the overseas company for preceding year must have worked for the overseas company for 
at least 14 months, at least 12 of which were outside of the at least 14 months, at least 12 of which were outside of the 
United States.  United States.  Each day in the United States during the Each day in the United States during the 
preceding year adds one day to the total time that the preceding year adds one day to the total time that the 
alien must have been employed by the overseas alien must have been employed by the overseas 
company.company.



 

PartPart--time employment abroad.time employment abroad. A year or more of partA year or more of part--time time 
employment cannot be added up to meet the oneemployment cannot be added up to meet the one--year abroad year abroad 
requirement.requirement.
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WHAT ARE THE BASIC REQUIREMENTS OF WHAT ARE THE BASIC REQUIREMENTS OF 
THE COMPANY FOR OBTAINING LTHE COMPANY FOR OBTAINING L--1 VISA 1 VISA 

FOR AN EMPLOYEE?FOR AN EMPLOYEE?
The overseas company must be related to the U.S. The overseas company must be related to the U.S. 

company in a specific mannercompany in a specific manner

The law states that the company abroad for which the The law states that the company abroad for which the 
employee has worked for a year abroad must be employee has worked for a year abroad must be ““the same the same 
employer or a subsidiary or affiliateemployer or a subsidiary or affiliate”” of the U.S. company.of the U.S. company.

The company must be a qualifying organizationThe company must be a qualifying organization

A company that is doing business in the United States and the A company that is doing business in the United States and the 
company in the other country doing business during the whole company in the other country doing business during the whole 
period of the transfer and the transferring company must period of the transfer and the transferring company must 
continue to do business abroad during the entire period of the continue to do business abroad during the entire period of the 
alienalien’’s stay in the United States as an Ls stay in the United States as an L--1 transferee.1 transferee.
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WHAT ARE THE BASIC REQUIREMENTS OF WHAT ARE THE BASIC REQUIREMENTS OF 
THE EMPLOYEE FOR OBTAINING LTHE EMPLOYEE FOR OBTAINING L--1 1 

VISA?VISA?



 

The employee must be coming to the U.S. The employee must be coming to the U.S. 
company to work in an executive, managerial, company to work in an executive, managerial, 
or specialized knowledge capacity.or specialized knowledge capacity.



 

The employee must be qualified for the The employee must be qualified for the 
position by virtue of his or her prior education position by virtue of his or her prior education 
and experience.and experience.
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WHAT ABOUT FAMILY MEMBERS WHAT ABOUT FAMILY MEMBERS 
OF L VISA HOLDERS?OF L VISA HOLDERS?

Family members of the LFamily members of the L--1 visa holders 1 visa holders 
are entitled to admission in the Lare entitled to admission in the L--2 visa 2 visa 
status.status.

LL--2 spouses can apply for an Employment 2 spouses can apply for an Employment 
Authorization Document (EAD card).Authorization Document (EAD card).
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THE E VISATHE E VISA

The E category is especially useful for business The E category is especially useful for business 
owners, managers, and employees who need owners, managers, and employees who need 
to remain in the United States for extended to remain in the United States for extended 
periods of time in order to oversee or work in periods of time in order to oversee or work in 
an enterprise engaged in trade (Ean enterprise engaged in trade (E--1) between 1) between 
the United States and a foreign state or that the United States and a foreign state or that 
represents a major investment (Erepresents a major investment (E--2) in the 2) in the 
United States.  United States.  §§ 101(a)(15)(E) of the 101(a)(15)(E) of the 
Immigration and Nationality Act.Immigration and Nationality Act.

Important visa if the Employee does not qualify Important visa if the Employee does not qualify 
for an Hfor an H--1B or L visa.1B or L visa.
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NICE FEATURES OF THE E VISANICE FEATURES OF THE E VISA



 

The E visa category can be used by The E visa category can be used by many different types of many different types of 
companiescompanies, from one owned by a single investor to a large , from one owned by a single investor to a large 
multinational corporationmultinational corporation



 

The E visa category can be used by the companyThe E visa category can be used by the company’’s principals or s principals or 
by its by its employees, employees, as long as they are performing functions as long as they are performing functions 
approved by the applicable rules.approved by the applicable rules.



 

An initial period of stay of two years is granted to persons An initial period of stay of two years is granted to persons 
coming to the United States in the E category, this period can coming to the United States in the E category, this period can 
be extended almost indefinitely.be extended almost indefinitely.



 

Work authorization (EAD) for spouses of EWork authorization (EAD) for spouses of E--1 and E1 and E--2. However, 2. However, 
other family members cannot obtain work authorization.other family members cannot obtain work authorization.
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REQUIREMENTS FOR OBTAINING AN E VISAREQUIREMENTS FOR OBTAINING AN E VISA

Three elements must be present for the E visa category Three elements must be present for the E visa category 
to be available:to be available:

1. a 1. a treatytreaty must exist between the United States and must exist between the United States and 
Country X;Country X;

2. majority ownership or control 2. majority ownership or control of the investing or of the investing or 
trading company must be held by nationals of trading company must be held by nationals of 
Country X;Country X;

3. Country X 3. Country X citizenship citizenship must be held by each must be held by each 
employee or principal of the company who seeks E employee or principal of the company who seeks E 
status under the treaty.status under the treaty.
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1.  TREATY COUNTRIES FOR THE E VISA1.  TREATY COUNTRIES FOR THE E VISA



 

ArgentinaArgentina GermanyGermany OmanOman


 

AustraliaAustralia HondurasHonduras PakistanPakistan


 

AustriaAustria IranIran ParaguayParaguay


 

BelgiumBelgium IrelandIreland PhilippinesPhilippines


 

BoliviaBolivia ItalyItaly SingaporeSingapore


 

Bosnia and HerzegovinaBosnia and Herzegovina JapanJapan SloveniaSlovenia


 

CanadaCanada JordanJordan SpainSpain


 

ChileChile Korea (South)Korea (South) SurinameSuriname


 

China (Taiwan only)China (Taiwan only) LatviaLatvia SwedenSweden


 

ColombiaColombia LiberiaLiberia SwitzerlandSwitzerland


 

Costa RicaCosta Rica LuxembourgLuxembourg ThailandThailand


 

CroatiaCroatia MacedoniaMacedonia TogoTogo


 

EstoniaEstonia MexicoMexico TurkeyTurkey


 

EthiopiaEthiopia NetherlandsNetherlands United KingdomUnited Kingdom


 

FinlandFinland NorwayNorway YugoslaviaYugoslavia


 

FranceFrance


 

Treaties conferring Treaties conferring only Eonly E--1 treaty1 treaty--trader status trader status exist with the following countries:exist with the following countries:


 

BruneiBrunei GreeceGreece IsraelIsrael


 

DenmarkDenmark


 

Treaties conferring Treaties conferring only Eonly E--2 treaty2 treaty--investor statusinvestor status exist with the following countries:exist with the following countries:


 

AlbaniaAlbania EcuadorEcuador MoroccoMorocco


 

ArmeniaArmenia EgyptEgypt PanamaPanama


 

AzerbaijanAzerbaijan GeorgiaGeorgia PolandPoland


 

BahrainBahrain GrenadaGrenada RomaniaRomania


 

BangladeshBangladesh JamaicaJamaica SenegalSenegal


 

BulgariaBulgaria KazakhstanKazakhstan Slovak RepublicSlovak Republic


 

CameroonCameroon KyrgyzstanKyrgyzstan Sri LankaSri Lanka


 

Congo (Brazzaville)Congo (Brazzaville) LithuaniaLithuania Trinidad & TobagoTrinidad & Tobago


 

Congo (Kinshasa)Congo (Kinshasa) MoldovaMoldova TunisiaTunisia


 

Czech RepublicCzech Republic MongoliaMongolia UkraineUkraine


 

United Kingdom:  United Kingdom:  Only for British nationals Only for British nationals ““normally residentnormally resident”” in the UK; no in the UK; no ““landed immigrantslanded immigrants”” (permanent residents) of (permanent residents) of 
Canada, Hong Kong, or other countries.Canada, Hong Kong, or other countries.



 

China:  China:  Taiwan only.Taiwan only.


 

Australia and Sweden:  Australia and Sweden:  The 1990 Act required that nationals of these countries be treatThe 1990 Act required that nationals of these countries be treated as though a treaty exists for Eed as though a treaty exists for E--1 1 
and Eand E--2 purposes.  Therefore, although there is not an actual treaty w2 purposes.  Therefore, although there is not an actual treaty with these countries, they are listed above with other ith these countries, they are listed above with other 
countries for which a treat exists.countries for which a treat exists.
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NATIONALITY OF THE PRINCIPAL INVESTOR OR TRADER, THE NATIONALITY OF THE PRINCIPAL INVESTOR OR TRADER, THE 
TREATY ENTERPRISE AND THE TREATY COUNTRYTREATY ENTERPRISE AND THE TREATY COUNTRY



 

The company and trader or investor engaging in trade or The company and trader or investor engaging in trade or 
investment in the U.S. must have the same nationality as the investment in the U.S. must have the same nationality as the 
treaty country.treaty country.



 

The The ““nationalitynationality”” of the company engaging in trade or of the company engaging in trade or 
investment is the nationality of those persons who own investment is the nationality of those persons who own at least at least 
50% 50% of the stock of the corporation.  This rule encompasses of the stock of the corporation.  This rule encompasses 
5050--50 joint50 joint--venture companies.  For large, publicly held venture companies.  For large, publicly held 
companies that may have a difficult time establishing their companies that may have a difficult time establishing their 
nationality through stock ownership records, the firm can be nationality through stock ownership records, the firm can be 
presumed to have the nationality of the country where its stock presumed to have the nationality of the country where its stock 
is initially listed and traded on a public stock exchange.  is initially listed and traded on a public stock exchange.  



 

The The ““nationalitynationality”” of the persons owning the corporate stock is of the persons owning the corporate stock is 
their country of citizenship their country of citizenship 
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REQUIREMENTS FOR TRADERS REQUIREMENTS FOR TRADERS 
(E(E--1 VISA)1 VISA)

Trade:  Trade:  The trading company must be engaged in The trading company must be engaged in 
““trade.trade.””

Substantial: Substantial: The trade must be The trade must be ““substantial.substantial.””

Principally with U.S.:  Principally with U.S.:  The trade must be The trade must be ““principallyprincipally”” 
between the U.S. and the treaty country.between the U.S. and the treaty country.

Duties:  Duties:  The employee or principal must serve the The employee or principal must serve the 
company in a specified capacity either managerial or company in a specified capacity either managerial or 
involving involving ““essential skills.essential skills.””

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



REQUIREMENTS FOR REQUIREMENTS FOR 
INVESTORS (EINVESTORS (E--2 VISA)2 VISA)



 

A treaty between the United States and the country of which the A treaty between the United States and the country of which the treaty enterprise is a treaty enterprise is a 
““nationalnational””..



 

At least 50% ownership of the investing enterprise by nationals At least 50% ownership of the investing enterprise by nationals of the treaty country.of the treaty country.



 

Citizenship in the treaty country by principal investors and entCitizenship in the treaty country by principal investors and enterprise employees seeking erprise employees seeking 
admission through the treaty enterpriseadmission through the treaty enterprise



 

Active investmentActive investment——The investor must make an irrevocable commitment of funds that The investor must make an irrevocable commitment of funds that 
represents an actual, active investment.represents an actual, active investment.



 

Substantial investmentSubstantial investment——The investment must be substantial, taking into account only The investment must be substantial, taking into account only 
those financial transactions in which the investorthose financial transactions in which the investor’’s own resources are at risks own resources are at risk



 

Creation of jobsCreation of jobs——The investment cannot be marginal in nature, that, one which wilThe investment cannot be marginal in nature, that, one which will only l only 
support the investor and his or her family; in most cases it shosupport the investor and his or her family; in most cases it should create job opportunities uld create job opportunities 
for U.S. workersfor U.S. workers



 

Essential role in enterpriseEssential role in enterprise——The person for whom treatyThe person for whom treaty--investor status is sought must investor status is sought must 
fill a key role with the company, either as the investor who wilfill a key role with the company, either as the investor who will develop and direct the l develop and direct the 
investment, or as a qualified manager or specially trained and hinvestment, or as a qualified manager or specially trained and highly qualified employee ighly qualified employee 
necessary for the development of the investment.necessary for the development of the investment.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



THE  O  VISATHE  O  VISA

The O visa is set aside for aliens of The O visa is set aside for aliens of ““extraordinaryextraordinary”” 
ability in the sciences, arts, education, business, or ability in the sciences, arts, education, business, or 
athletics, certain aliens accompanying or assisting athletics, certain aliens accompanying or assisting 
those aliens, and their family members.those aliens, and their family members.

The O visa employee must intend to work in their area The O visa employee must intend to work in their area 
of extraordinary ability or achievement. of extraordinary ability or achievement. 

““Extraordinary abilityExtraordinary ability”” means a level of expertise means a level of expertise 
indicating that the person is one of the small indicating that the person is one of the small 
percentage who have arisen to the very top of the percentage who have arisen to the very top of the 
field of endeavor.field of endeavor.
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WHY IS THE O VISA A GOOD WHY IS THE O VISA A GOOD 
ONE TO HAVE?ONE TO HAVE?

Because an alien may legitimately come Because an alien may legitimately come 
to the United States for a temporary to the United States for a temporary 
period as an Operiod as an O--1 visa holder, and at the 1 visa holder, and at the 
same time, lawfully seek to become a same time, lawfully seek to become a 
permanent resident.permanent resident.
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HOW LONG CAN YOU STAY IN HOW LONG CAN YOU STAY IN 
THE O VISA?THE O VISA?

The initial period of stay can be approved for the time necessarThe initial period of stay can be approved for the time necessary to y to 
complete the event or activity or group of events or activities complete the event or activity or group of events or activities for for 
which the O visa employee is admitted, up to a period of 3 which the O visa employee is admitted, up to a period of 3 
years.years.

Extensions in one year increments with no cap on the number of Extensions in one year increments with no cap on the number of 
years.years.

The term The term ““eventevent”” means an activity such as a scientific project, means an activity such as a scientific project, 
conference, convention, lecture series, tour, exhibit, business conference, convention, lecture series, tour, exhibit, business 
project, academic year, or engagement.project, academic year, or engagement.

Extensions of stay for an O visa employees and support personnelExtensions of stay for an O visa employees and support personnel 
can be granted in increments of up to one year to continue or can be granted in increments of up to one year to continue or 
complete the same event or activity for which they were complete the same event or activity for which they were 
admitted.admitted.
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THE DEPT. OF LABOR IS NOT INVOLVED THE DEPT. OF LABOR IS NOT INVOLVED 
IN THE PROCESS, BUT IN THE PROCESS, BUT ……

A petition can be approved only after the A petition can be approved only after the 
employer consults with a peer group, labor employer consults with a peer group, labor 
organization, or management organization organization, or management organization 
regarding the nature of the work to be done regarding the nature of the work to be done 
and the alienand the alien’’s qualifications.  The employer s qualifications.  The employer 
obtains a written advisory opinion obtained obtains a written advisory opinion obtained 
from a peer group, labor organization or from a peer group, labor organization or 
management organization with expertise in management organization with expertise in 
the specific field involved.the specific field involved.
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WHAT MUST THE EMPLOYER PROVE TO OBTAIN WHAT MUST THE EMPLOYER PROVE TO OBTAIN 
AN O VISA FOR AN EMPLOYEE IN THE SCIENCES, AN O VISA FOR AN EMPLOYEE IN THE SCIENCES, 

EDUCAITON, BUSINESS AND ATHLETICS?EDUCAITON, BUSINESS AND ATHLETICS?



 

Receipt of a major, internationallyReceipt of a major, internationally--recognized award, such as the Nobel Prize,recognized award, such as the Nobel Prize, oror



 

At least threeAt least three of the following forms of documentation:of the following forms of documentation:
–– receipt of nationally or internationally recognized prizes or awreceipt of nationally or internationally recognized prizes or awards for ards for 

excellence in the field of endeavorexcellence in the field of endeavor
–– membership in associations in the field which require outstandinmembership in associations in the field which require outstanding g 

achievements of their members (as judged by recognized national achievements of their members (as judged by recognized national or or 
international experts in the discipline or fields)international experts in the discipline or fields)

–– published material in professional or major trade media about thpublished material in professional or major trade media about the alien e alien 
concerning the alienconcerning the alien’’s work in the field (include the title, date, and author of s work in the field (include the title, date, and author of 
such published material, and any necessary translation)such published material, and any necessary translation)

–– participation on a panel, or individually, as a judge of the worparticipation on a panel, or individually, as a judge of the work of others in k of others in 
the fieldthe field

–– scientific, scholarly, or businessscientific, scholarly, or business--related contributions of major significance related contributions of major significance 
in the fieldin the field

–– authorship of scholarly articles in the field in professional joauthorship of scholarly articles in the field in professional journals or other urnals or other 
major mediamajor media

–– employment in a critical or essential capacity for organizationsemployment in a critical or essential capacity for organizations and and 
establishments that have a distinguished reputationestablishments that have a distinguished reputation

–– high salary or other remuneration commanded by the alien for serhigh salary or other remuneration commanded by the alien for services (as vices (as 
evidenced by contracts or other reliable evidence)evidenced by contracts or other reliable evidence)

–– other comparable evidenceother comparable evidence
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WHAT MUST THE EMPLOYER PROVE TO OBTAIN WHAT MUST THE EMPLOYER PROVE TO OBTAIN 
AN O VISA FOR AN EMPLOYEE IN THE ARTS?AN O VISA FOR AN EMPLOYEE IN THE ARTS? 

(Arts includes fine arts, visual arts, culinary arts, performing(Arts includes fine arts, visual arts, culinary arts, performing arts, and any field of creative endeavor.)arts, and any field of creative endeavor.)



 

Evidence that the alien has been nominated for or has been the rEvidence that the alien has been nominated for or has been the recipient of significant ecipient of significant 
national or international awards or prizes in the particular fienational or international awards or prizes in the particular field, such as an Academy Award, ld, such as an Academy Award, 
an Emmy, a Grammy, or a Directoran Emmy, a Grammy, or a Director’’s Guild Award, s Guild Award, oror



 

At least three of the following forms of documentation that the At least three of the following forms of documentation that the alien:alien:
–– has or will perform a lead or starring role in productions or evhas or will perform a lead or starring role in productions or events which have a ents which have a 

distinguished reputation (as evidenced by critical reviews, advedistinguished reputation (as evidenced by critical reviews, advertisements, publicity rtisements, publicity 
releases, publications contracts, or endorsements)releases, publications contracts, or endorsements)

–– has achieved national or international recognition for achievemehas achieved national or international recognition for achievements (evidenced by nts (evidenced by 
critical reviews or other published materials by or about the incritical reviews or other published materials by or about the individual in major dividual in major 
newspapers, trade journals, magazines, or other publications)newspapers, trade journals, magazines, or other publications)

–– has performed a lead, starring or critical role for organizationhas performed a lead, starring or critical role for organizations and establishments that s and establishments that 
have a distinguished reputation (evidenced by articles in newspahave a distinguished reputation (evidenced by articles in newspapers, trade journals, pers, trade journals, 
publications, or testimonials)publications, or testimonials)

–– has a record of major commercial or critically acclaimed successhas a record of major commercial or critically acclaimed successes (as evidenced by es (as evidenced by 
such indicators as title, rating, standing in the field, box offsuch indicators as title, rating, standing in the field, box office receipts, motion picture ice receipts, motion picture 
or television ratings, and other occupational achievements reporor television ratings, and other occupational achievements reported in trade journals, ted in trade journals, 
major newspapers, or other publications)major newspapers, or other publications)

–– has received significant recognition for achievements from organhas received significant recognition for achievements from organizations, critics, izations, critics, 
government agencies, or other recognized experts in the field ingovernment agencies, or other recognized experts in the field in which the alien is which the alien is 
engaged (such testimonials must clearly indicate the authorengaged (such testimonials must clearly indicate the author’’s authority, expertise, and s authority, expertise, and 
knowledge of the alienknowledge of the alien’’s achievements)s achievements)

–– has commanded or now commands a high salary or other substantialhas commanded or now commands a high salary or other substantial remuneration for remuneration for 
services in relation to others in the field (as evidenced by conservices in relation to others in the field (as evidenced by contracts or other reliable tracts or other reliable 
evidence)evidence)
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CAN THE EMPLOYER APPLY FOR THE SKILLED CAN THE EMPLOYER APPLY FOR THE SKILLED 
SUPPORT PERSONNEL OF THE O VISA EMPLOYEE?SUPPORT PERSONNEL OF THE O VISA EMPLOYEE?



 

The OThe O--2 visa is set aside for Employees who 2 visa is set aside for Employees who 
will accompany and assist in the artistic or will accompany and assist in the artistic or 
athletic performance of an Oathletic performance of an O--1 visa holder 1 visa holder 
and Employees who will accompany and and Employees who will accompany and 
assist an Oassist an O--1 visa holder on a specific motion 1 visa holder on a specific motion 
picture or television production.picture or television production.



 

They must be an They must be an ““integral partintegral part”” of the actual of the actual 
performance and have performance and have ““critical skills and critical skills and 
experienceexperience”” with the principal alien which are with the principal alien which are 
not o a general nature and which cannot be not o a general nature and which cannot be 
performed by U.S. workers.performed by U.S. workers.
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THE P VISA THE P VISA 
The PThe P--1 category is set aside for certain athletes and entertainers:1 category is set aside for certain athletes and entertainers:



 

an athlete who compete individually or as part of a team at an ian athlete who compete individually or as part of a team at an internationally nternationally 
recognized level;recognized level;



 

a professional athlete;a professional athlete;



 

a person who performs as an athlete, coach, or part of a team ora person who performs as an athlete, coach, or part of a team or franchise that franchise that 
is located in the United States and is a member of certain amateis located in the United States and is a member of certain amateur foreign ur foreign 
leagues or associations from which a significant number of indivleagues or associations from which a significant number of individuals are iduals are 
drafted by major sports leagues or their minor league affiliatesdrafted by major sports leagues or their minor league affiliates; or; or



 

a professional or amateur athlete who performs individually or aa professional or amateur athlete who performs individually or as part of a s part of a 
group in a theatrical ice skating production coming to the Unitegroup in a theatrical ice skating production coming to the United States in a d States in a 
specific ice skating production or tour.specific ice skating production or tour.



 

With regard to entertainers, the PWith regard to entertainers, the P--1 category covers aliens who perform with or 1 category covers aliens who perform with or 
are an integral and essential part of the performance of, an entare an integral and essential part of the performance of, an entertainment group ertainment group 
that has received international recognition as that has received international recognition as ““outstandingoutstanding”” for a for a ““sustained and sustained and 
substantial period of time.substantial period of time.””
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WHAT ARE THE DIFFERENCES BETWEEN THE WHAT ARE THE DIFFERENCES BETWEEN THE 
O VISA AND THE P VISA?O VISA AND THE P VISA?



 

PP--1 visa covers Employees who perform with or are an integral 1 visa covers Employees who perform with or are an integral 
and essential part of the performance of, an entertainment and essential part of the performance of, an entertainment 
group that has received international recognition as group that has received international recognition as 
““outstandingoutstanding”” for a for a ““sustained and substantial period of time.sustained and substantial period of time.””



 

The distinction between athletes and entertainers in this The distinction between athletes and entertainers in this 
subcategory is important to keep in mind:  individual athletes subcategory is important to keep in mind:  individual athletes 
may be admitted to the United States as Pmay be admitted to the United States as P--1 aliens, but not 1 aliens, but not 
individual entertainers.  The only basis for approval of a Pindividual entertainers.  The only basis for approval of a P--1 1 
petition for a single entertainer is when the entertainer will bpetition for a single entertainer is when the entertainer will be e 
coming to the United States to join a foreigncoming to the United States to join a foreign--based based 
entertainment group.  All other single performers coming to the entertainment group.  All other single performers coming to the 
United States must qualify on an individual basis as an OUnited States must qualify on an individual basis as an O--1 1 
entertainer of extraordinary ability or must qualify in the Hentertainer of extraordinary ability or must qualify in the H--2B 2B 
category for temporary workers coming to fill temporary category for temporary workers coming to fill temporary 
positions in the United States.positions in the United States.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



WHAT ARE THE REQUIREMENTS OF THE WHAT ARE THE REQUIREMENTS OF THE 
ENTERTAINMENT GROUP?ENTERTAINMENT GROUP?



 

The group must have been internationally The group must have been internationally 
recognized as outstanding in the discipline for recognized as outstanding in the discipline for 
a sustained and substantial period of timea sustained and substantial period of time



 

75% of the members of the group must have 75% of the members of the group must have 
had a sustained and substantial relationship had a sustained and substantial relationship 
with the group for at least one year and must with the group for at least one year and must 
provide functions integral to the groupprovide functions integral to the group’’s s 
performanceperformance
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THE PTHE P--3 VISA3 VISA


 

The PThe P--3 category covers artists and entertainers, including 3 category covers artists and entertainers, including 
groups, who will perform groups, who will perform ““under a program that is culturally under a program that is culturally 
unique.unique.””



 

The PThe P--3 Employee or group must be coming to the United 3 Employee or group must be coming to the United 
States to perform, teach, or coach in culturally unique events.States to perform, teach, or coach in culturally unique events.



 

The group does not have to have performed together for a The group does not have to have performed together for a 
specific period of time.specific period of time.



 

Petitioners merely have to submit evidence addressing the Petitioners merely have to submit evidence addressing the 
cultural uniqueness of the performance and evidence that all cultural uniqueness of the performance and evidence that all 
performances are culturally unique.performances are culturally unique.
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Pathways to Become a Pathways to Become a 
Legal PermanentLegal Permanent 

ResidentResident
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Legal Permanent ResidencyLegal Permanent Residency 
(The GREEN CARD)(The GREEN CARD)



 

Confers on the bearer the right to remain in the U.S. more or leConfers on the bearer the right to remain in the U.S. more or less permanentlyss permanently



 

Can be obtained in one of these ways:Can be obtained in one of these ways:
–– Family a Qualifying familial relationships include: ImmediateFamily a Qualifying familial relationships include: Immediate Relatives of U.S. Relatives of U.S. 

Citizens, Citizens, are the spouses, children, and parents of U.S. citizens.are the spouses, children, and parents of U.S. citizens.
–– In order for parents to petition for a child, the child must be In order for parents to petition for a child, the child must be unmarried and under the unmarried and under the 

age of 21 to qualify.age of 21 to qualify.
–– Children may petition for their parents if the petitioning son oChildren may petition for their parents if the petitioning son or daughter is at least 21 r daughter is at least 21 

years of age.  Visa numbers are immediately available for these years of age.  Visa numbers are immediately available for these individuals to apply for individuals to apply for 
lawful permanent residence.  This category may also include widolawful permanent residence.  This category may also include widows of U.S. citizens ws of U.S. citizens 
under certain conditions.under certain conditions.

–– The Diversity Visa lottery provides a way for a international peThe Diversity Visa lottery provides a way for a international person to obtain LPR rson to obtain LPR 
status without relying on family or employers to file petitions.status without relying on family or employers to file petitions.

–– Applicants access the electronic diversity visa entry form at Applicants access the electronic diversity visa entry form at www.dvlottery.state.govwww.dvlottery.state.gov..
–– Asylum is available to anyone in the United States, regardless oAsylum is available to anyone in the United States, regardless of status, who has been f status, who has been 

persecuted or has a wellpersecuted or has a well––founded fear of persecution in his or her home country founded fear of persecution in his or her home country ““on on 
account of race, religion, nationality, membership in a particulaccount of race, religion, nationality, membership in a particular social group, or ar social group, or 
political opinion.political opinion.””

–– EmploymentEmployment
–– Public or humanitarian policy (Will not be addressed in this prePublic or humanitarian policy (Will not be addressed in this presentation)sentation)
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Permanent ResidentsPermanent Residents



 

Can work at any jobCan work at any job



 

Green card is sufficient to prove work Green card is sufficient to prove work 
eligibility (or Ieligibility (or I--551 stamp in passport before 551 stamp in passport before 
green card is received)green card is received)



 

May be eligible for inMay be eligible for in--state tuition if he/she state tuition if he/she 
can prove domicile in Texascan prove domicile in Texas



 

Cannot become President of the U.S. or voteCannot become President of the U.S. or vote
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EmploymentEmployment--Based Based 
PetitionsPetitions 

(EB(EB--1, EB1, EB--2, EB2, EB--3, EB3, EB--4, EB4, EB--5)5)

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



EMPLOYMENT BASE VISAEMPLOYMENT BASE VISA 
(EB(EB--1)1)

The EBThe EB--1 (about 40,000 annual visas) for 1 (about 40,000 annual visas) for ““priority workerspriority workers””::



 

managers and executives subject to international managers and executives subject to international 
transfer to the United States (no labor certification transfer to the United States (no labor certification 
required) (remember the L visa);required) (remember the L visa);



 

outstanding professors and researchers with universities outstanding professors and researchers with universities 
or private employers that have established research or private employers that have established research 
departments (no labor certification required) (remember departments (no labor certification required) (remember 
the O visa);the O visa);



 

aliens of aliens of ““extraordinary abilityextraordinary ability”” in the sciences, arts, in the sciences, arts, 
education, business, and athletics (no labor certification education, business, and athletics (no labor certification 
required) required) (no offer of employment required).(no offer of employment required).
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WHAT IS EXTRAORDINARY ABILITY?WHAT IS EXTRAORDINARY ABILITY?
Evidence of a oneEvidence of a one--time achievement that is a major, internationally recognized awatime achievement that is a major, internationally recognized aware re or evidence in at leastor evidence in at least threethree 

of the following categories:of the following categories:



 

Documentation of the alienDocumentation of the alien’’s receipt of lesser nationally or internationally recognized pris receipt of lesser nationally or internationally recognized prizes or awards for zes or awards for 
excellence the field of endeavor;excellence the field of endeavor;



 

Documentation of the alienDocumentation of the alien’’s membership in associations in the field which require outstands membership in associations in the field which require outstanding achievements ing achievements 
of their members, as judged by recognized national or internatioof their members, as judged by recognized national or international experts in their disciplines or fields;nal experts in their disciplines or fields;



 

Published material in professional publications written by otherPublished material in professional publications written by others about the aliens about the alien’’s work in the academic field.  s work in the academic field.  
Such material shall include the title, date, and author of the mSuch material shall include the title, date, and author of the material, and any necessary translation;aterial, and any necessary translation;



 

Evidence of the alienEvidence of the alien’’s participation as a judge of the work of others in the same or s participation as a judge of the work of others in the same or an allied academic field;an allied academic field;



 

Evidence of the alienEvidence of the alien’’s original scientific or scholarly research contributions to thes original scientific or scholarly research contributions to the academic field; oracademic field; or



 

Evidence of the alienEvidence of the alien’’s authorship of scholarly books or articles (in scholarly journas authorship of scholarly books or articles (in scholarly journals with international ls with international 
circulation) in the academic field.circulation) in the academic field.



 

Evidence of the display of the alienEvidence of the display of the alien’’s work in the field at artistic exhibitions or showcases;s work in the field at artistic exhibitions or showcases;



 

Evidence that the alien has performed in a leading or critical rEvidence that the alien has performed in a leading or critical role for organizations or establishments that have ole for organizations or establishments that have 
a distinguished reputation;a distinguished reputation;



 

Evidence that the alien has commanded a high salary in relation Evidence that the alien has commanded a high salary in relation to others in the field; or to others in the field; or 



 

Evidence of commercial success in the performing arts, as shown Evidence of commercial success in the performing arts, as shown by box office receipts or record, CD or video by box office receipts or record, CD or video 
sales.sales.

Catch All: If the above standards do not readily apply to the beCatch All: If the above standards do not readily apply to the beneficiaryneficiary’’s occupation, the petitioner may submit s occupation, the petitioner may submit 
comparable evidence to establish the beneficiarycomparable evidence to establish the beneficiary’’s eligibility.s eligibility.
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Who is a Outstanding Professor or Researcher?Who is a Outstanding Professor or Researcher?



 

Recognition internationally as outstanding in a Recognition internationally as outstanding in a 
specific academic field;specific academic field;



 

At least three years of teaching or research in the At least three years of teaching or research in the 
field; andfield; and



 

(a) the offer of a tenured or tenure(a) the offer of a tenured or tenure--track teaching track teaching 
position or the offer a comparable research position, position or the offer a comparable research position, 
or (b) the offer of a research position having no fixed or (b) the offer of a research position having no fixed 
term and in which the employee will ordinarily have term and in which the employee will ordinarily have 
an expectation or permanent employment.an expectation or permanent employment.
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WHAT EVIDENCE DO YOU NEED TO PROVE YOU ARE WHAT EVIDENCE DO YOU NEED TO PROVE YOU ARE 
AN OUTSTANDING PROFESSOR OR RESEARCHER?AN OUTSTANDING PROFESSOR OR RESEARCHER?

Evidence Evidence in at leastin at least twotwo of the following categories:of the following categories:



 

Documentation of the alienDocumentation of the alien’’s receipt of major prize or awards for outstanding s receipt of major prize or awards for outstanding 
achievement in the academic field;achievement in the academic field;



 

Documentation of the alienDocumentation of the alien’’s membership in associations in the field which s membership in associations in the field which 
require outstanding achievements in the academic field;require outstanding achievements in the academic field;



 

Published material in professional publications written by otherPublished material in professional publications written by others about the s about the 
alienalien’’s work in the academic field.  Such material shall include the ts work in the academic field.  Such material shall include the title, date, itle, date, 
and author of the material, and any necessary translation;and author of the material, and any necessary translation;



 

Evidence of the alienEvidence of the alien’’s participation as a judge of the work of others in the same s participation as a judge of the work of others in the same 
or an allied academic field;or an allied academic field;



 

Evidence of the alienEvidence of the alien’’s original scientific or scholarly research contributions to s original scientific or scholarly research contributions to 
the academic field; orthe academic field; or



 

Evidence of the alienEvidence of the alien’’s authorship of scholarly books or articles (in scholarly s authorship of scholarly books or articles (in scholarly 
journals with international circulation) in the academic field.journals with international circulation) in the academic field.
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MANAGERIAL OR EXECUTIVE TRANSFEREEMANAGERIAL OR EXECUTIVE TRANSFEREE 
(EB(EB--1)1)



 

the U.S.the U.S.--based Employer offering the Employee employment must based Employer offering the Employee employment must 
provide fullprovide full--time, permanent employment;time, permanent employment;



 

Department of Labor (DOL) Labor Certification Application is Department of Labor (DOL) Labor Certification Application is not not 
required;required;



 

the Employee must meet the minimum requirements for the job;the Employee must meet the minimum requirements for the job;



 

the Employer must be able to pay the alienthe Employer must be able to pay the alien’’s salary;s salary;



 

the Employee and Employer must both intend for the alien to the Employee and Employer must both intend for the alien to 
undertake the position; andundertake the position; and



 

an immigrant visa number must be available to finalize process fan immigrant visa number must be available to finalize process for or 
permanent residence permanent residence 
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EMPLOYMENT BASEDEMPLOYMENT BASED 
(EB(EB--2)2)

The second employmentThe second employment--based preference (about 40,000 annual based preference (about 40,000 annual 
visas plus visas not used in the first preference):visas plus visas not used in the first preference):



 

aliens of aliens of ““exceptional abilityexceptional ability”” in the sciences, arts, or in the sciences, arts, or 
business; if it can be established that he or she has business; if it can be established that he or she has ““a degree a degree 
of expertise significantly above that ordinarily encountered in of expertise significantly above that ordinarily encountered in 
the sciences, arts, or business.the sciences, arts, or business.”” and and 



 

advancedadvanced--degree professionals (Masters and above).degree professionals (Masters and above).



 

Labor Certification Application is required, andLabor Certification Application is required, and



 

A job offer is required, unless it is waived in the national A job offer is required, unless it is waived in the national 
interest; (National Interest Waiver)interest; (National Interest Waiver)
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WHY IS IT IMPORTANT IF A LABOR CERTIFICATION APPLICATION WHY IS IT IMPORTANT IF A LABOR CERTIFICATION APPLICATION 
IS REQUIRED TO BE FILED BY THE EMPLOYER?IS REQUIRED TO BE FILED BY THE EMPLOYER?

Because it is costly and complicated.  The Employer must do the Because it is costly and complicated.  The Employer must do the 
following:following:

1. Formulate the job offer, duties, minimum requirements and 1. Formulate the job offer, duties, minimum requirements and 
wage,wage,

2. Request a prevailing wage2. Request a prevailing wage

3. Conduct a recruitment campaign that complies with the 3. Conduct a recruitment campaign that complies with the 
Department of LaborDepartment of Labor’’s regulations, s regulations, 

4. Retain documentation of compliance, and prepare Form ETA 4. Retain documentation of compliance, and prepare Form ETA 
9089 9089 
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WHY IS A NATIONAL INTEREST WAIVER WHY IS A NATIONAL INTEREST WAIVER 
IMPORTANT?IMPORTANT?



 

The Alien does not need a job offer.The Alien does not need a job offer.



 

The Alien does not need a Labor Certification The Alien does not need a Labor Certification 
Application file by an Employer, however, the Application file by an Employer, however, the 
Alien will need to file a duplicate original Alien will need to file a duplicate original 
Labor Certification Form ETA 750Labor Certification Form ETA 750--B when B when 
filing his/her petition.filing his/her petition.



 

The Alien can petition for himself or herself.The Alien can petition for himself or herself.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



WHAT DO YOU HAVE TO PROVE TO ESTABLISH A WHAT DO YOU HAVE TO PROVE TO ESTABLISH A 
NATIONAL INTEREST WAIVER?NATIONAL INTEREST WAIVER?

Prove substantial intrinsic merit.  The Alien must prove that thProve substantial intrinsic merit.  The Alien must prove that the Aliene Alien’’s s 
proposed employment is in an area of substantial intrinsic meritproposed employment is in an area of substantial intrinsic merit..

Prove proposed benefit is national in scope.  It must also be shProve proposed benefit is national in scope.  It must also be shown that own that 
the proposed benefit will be national in scope.  The emphasis ofthe proposed benefit will be national in scope.  The emphasis of this this 
factor is on the existence of a national goal that the alienfactor is on the existence of a national goal that the alien’’s proposed s proposed 
undertaking will promote.undertaking will promote.

Balancing of interests.  The national interest would be adverselBalancing of interests.  The national interest would be adversely affected if y affected if 
a labor certification were required.  The Alien must prove the ba labor certification were required.  The Alien must prove the benefit enefit 
derived from the particular alienderived from the particular alien’’s participation in the s participation in the ““national interestnational interest”” 
field of endeavor must field of endeavor must ““considerablyconsiderably”” outweigh the outweigh the ““inherentinherent”” national national 
interest in protecting U.S. workers through the labor certificatinterest in protecting U.S. workers through the labor certification ion 
process.process.

In Re New York State Dept. of Transportation (NYSDOT),In Re New York State Dept. of Transportation (NYSDOT), 22 I&N Dec. 215 22 I&N Dec. 215 
(BIA 1998) [Int. Dec. 3363] (August 7, 1998), AMDOC# (BIA 1998) [Int. Dec. 3363] (August 7, 1998), AMDOC# 200212013200212013
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What kind of expertise qualifies?What kind of expertise qualifies?



 

The I.N.A. permits National Interest Waivers to aliens who will The I.N.A. permits National Interest Waivers to aliens who will provide services provide services 
in the following general fields:in the following general fields:



 

the sciencesthe sciences


 

artsarts


 

professionsprofessions


 

businessbusiness


 

physicians who will work in areas designated as health care provphysicians who will work in areas designated as health care provider shortage ider shortage 
areas and at VA hospitalsareas and at VA hospitals



 

Mississippi PhosphateMississippi Phosphate Guidelines: Guidelines: provides a nonexclusive list of things that provides a nonexclusive list of things that 
might be taken into account when determining whether someonemight be taken into account when determining whether someone’’s services s services 
were in the national interest; ask yourself how the services migwere in the national interest; ask yourself how the services might improve the ht improve the 
U.S. economy, improve the wages and working conditions of U.S. wU.S. economy, improve the wages and working conditions of U.S. workers, orkers, 
improve education and training programs for U.S. children and unimprove education and training programs for U.S. children and under qualified der qualified 
U.S. workers, improve U.S. healthcare, provide more affordable hU.S. workers, improve U.S. healthcare, provide more affordable housing for ousing for 
young and/or older, poorer U.S. residents, improving the environyoung and/or older, poorer U.S. residents, improving the environment of the ment of the 
U.S. and making more productive use of natural resources or be oU.S. and making more productive use of natural resources or be of interest to a f interest to a 
U.S. government agencyU.S. government agency
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WHAT TYPES EBWHAT TYPES EB--2 EMPLOYMENT DO NOT NEED A 2 EMPLOYMENT DO NOT NEED A 
LABOR CERTIFICATION APPLICATION TO BE FILED BY LABOR CERTIFICATION APPLICATION TO BE FILED BY 

THEIR EMPLOYER?THEIR EMPLOYER?



 

The Department of Labor listed in Schedule A at 20 C.F.R. The Department of Labor listed in Schedule A at 20 C.F.R. §§ 
656.10 listed the following groups of occupations that will not 656.10 listed the following groups of occupations that will not 
adversely impact the U. S. workforce because of a lack of U. S. adversely impact the U. S. workforce because of a lack of U. S. 
workers:workers:



 

Group I, covering licensed physical therapists and professional Group I, covering licensed physical therapists and professional 
nurses;nurses;



 

Group II, covering aliens with exceptional ability in the sciencGroup II, covering aliens with exceptional ability in the sciences es 
and arts (including aliens in the performing arts).and arts (including aliens in the performing arts).

This is important because the Employer does not have to go This is important because the Employer does not have to go 
through a recruitment process.through a recruitment process.
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WHAT ARE THE EMPLOYERWHAT ARE THE EMPLOYER’’S REQUIREMENTS FOR S REQUIREMENTS FOR 

SCHEDULE A?SCHEDULE A?



 

Employer must compete the Department of LaborEmployer must compete the Department of Labor’’s Form 9089s Form 9089



 

Employer must obtain the prevailing wageEmployer must obtain the prevailing wage



 

Employer must comply with the notice requirements associated Employer must comply with the notice requirements associated 
with standard labor certificationwith standard labor certification



 

Evidence the Employee qualifies for the Schedule A Group I or Evidence the Employee qualifies for the Schedule A Group I or 
IIII
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WHAT ARE THE EMPLOYEEWHAT ARE THE EMPLOYEE’’S REQUIREMENTS FOR S REQUIREMENTS FOR 
SCHEDULE A?SCHEDULE A?

Widespread Acclaim and international recognition accorded to theWidespread Acclaim and international recognition accorded to the 
alien by recognized experts in the field.alien by recognized experts in the field.

The AlienThe Alien’’s work in the last year required exceptional ability.s work in the last year required exceptional ability.

The AlienThe Alien’’s intended work in the U.S. will require exceptional s intended work in the U.S. will require exceptional 

ability;  and ability;  and ……

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



WHAT ARE THE EMPLOYEEWHAT ARE THE EMPLOYEE’’S REQUIREMENTS FOR S REQUIREMENTS FOR 
SCHEDULE A?SCHEDULE A?

Evidence Evidence in at leastin at least twotwo of the following categories:of the following categories:



 

Documentation of the alienDocumentation of the alien’’s receipt of internationally recognized prize or s receipt of internationally recognized prize or 
awards for excellence in the field;awards for excellence in the field;



 

Documentation of the alienDocumentation of the alien’’s membership in associations in the field which s membership in associations in the field which 
require outstanding achievements of their members, as judged by require outstanding achievements of their members, as judged by recognized recognized 
international experts in their discipline or field;international experts in their discipline or field;



 

Evidence of the alienEvidence of the alien’’s participation as a judge of the work of others, either s participation as a judge of the work of others, either 
individually or on a panel;individually or on a panel;



 

Evidence of the alienEvidence of the alien’’s original scientific or scholarly research contributions of s original scientific or scholarly research contributions of 
major significance in the field; major significance in the field; 



 

Evidence of the alienEvidence of the alien’’s authorship of published scientific or scholarly articles in s authorship of published scientific or scholarly articles in 
the field, in international professional journals or professionathe field, in international professional journals or professional publications with l publications with 
an international circulation.an international circulation.



 

Evidence of display of the alienEvidence of display of the alien’’s work, in the field for which certification is s work, in the field for which certification is 
sought, at artistic exhibitions in more than one country.sought, at artistic exhibitions in more than one country.
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EMPLOYMENT BASEEMPLOYMENT BASE 
EBEB--33

The third employmentThe third employment--based preference (about 40,000 annual based preference (about 40,000 annual 
visas plus visas not used in the first and second preferences):visas plus visas not used in the first and second preferences):



 

professionals with bachelorprofessionals with bachelor’’s degrees not qualifying in the s degrees not qualifying in the 
second preference;second preference;



 

skilled workers (filling positions requiring at least two years skilled workers (filling positions requiring at least two years of of 
training and experience);training and experience);



 

unskilled workers. (Only 10,000 visas of the annual allotment unskilled workers. (Only 10,000 visas of the annual allotment 
may be assigned to unskilled workers.)may be assigned to unskilled workers.)



 

Labor certification and an offer of employment are required.  Labor certification and an offer of employment are required.  
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EMPLOYMENT BASEEMPLOYMENT BASE 
EBEB--3 PROFESSIONALS3 PROFESSIONALS

The EBThe EB--3 Professional consists of aliens:3 Professional consists of aliens:



 

who hold bachelorwho hold bachelor’’s degrees or a foreign equivalent s degrees or a foreign equivalent 
degree,degree,



 

are members of the professions (occupations that are members of the professions (occupations that 
require at least a bachelorrequire at least a bachelor’’s degree in a specific s degree in a specific 
field), and field), and 



 

the job offered requires the minimum of a bachelorthe job offered requires the minimum of a bachelor’’s s 
degree for entry into the occupation.degree for entry into the occupation.
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WHAT IS THE COSTLY PART OF THE LABOR CERTIFICATION WHAT IS THE COSTLY PART OF THE LABOR CERTIFICATION 
APPLICATION PROCESS?APPLICATION PROCESS?

Standard Recruitment Procedures:Standard Recruitment Procedures:

The Job Order with the StateThe Job Order with the State’’s Workforce Agency,s Workforce Agency,

Two print advertisement requirementTwo print advertisement requirement

Three additional recruitment steps for professional positions,Three additional recruitment steps for professional positions,

Interviewing applicants and rejecting U.S. workers that do not Interviewing applicants and rejecting U.S. workers that do not 
meet the meet the minimumminimum qualifications for the job,qualifications for the job,

Writing a recruitment report, and Writing a recruitment report, and 

Maintaining the recruitment documentation. Maintaining the recruitment documentation. 
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What is my Priority Date?What is my Priority Date?


 

There is frequently more demand for employmentThere is frequently more demand for employment––based based 
immigrant visa slots than there is availability.  A preference immigrant visa slots than there is availability.  A preference 
category(EBcategory(EB--1, 2, or 3) can become oversubscribed in two 1, 2, or 3) can become oversubscribed in two 
ways:  either the total category availability has been reached oways:  either the total category availability has been reached or r 
the perthe per––country limit for that category has been reached.country limit for that category has been reached.



 

When a category becomes overWhen a category becomes over––subscribed a waiting list subscribed a waiting list 
develops.  A persondevelops.  A person’’s place on the waiting list is determined by s place on the waiting list is determined by 
his or her his or her ““priority date.priority date.””



 

A A ““priority datepriority date”” is the date that a labor certification application is the date that a labor certification application 
was first filed with the Department of Labor or, for those was first filed with the Department of Labor or, for those 
categories exempt from the labor certification requirement, the categories exempt from the labor certification requirement, the 
date on which a preference petition (the Idate on which a preference petition (the I--140) was filed.140) was filed.

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010



Can I change Employers?Can I change Employers? 
PortabilityPortability of Iof I––140 Petitions and Labor 140 Petitions and Labor 

Certification ApplicationsCertification Applications


 

Individuals who have filed an adjustment of status application Individuals who have filed an adjustment of status application 
on the basis of a petition outstanding professors or on the basis of a petition outstanding professors or 
researchers], multinational executives or managers; advanced researchers], multinational executives or managers; advanced 
degree professionals and aliens with exceptional ability and degree professionals and aliens with exceptional ability and 
skilled workers, professionals, and other workers, may change skilled workers, professionals, and other workers, may change 
jobs or employers without affecting the validity of the jobs or employers without affecting the validity of the 
underlying Iunderlying I––140 or approved labor certification or the original 140 or approved labor certification or the original 
priority date, but only if:priority date, but only if:



 

Their adjustment of status application has been filed and Their adjustment of status application has been filed and 
remained unadjudicated for 180 days or more andremained unadjudicated for 180 days or more and



 

The new job is in The new job is in ““the same or similar occupational classification the same or similar occupational classification 
as the job for which the petition or certification was filed.as the job for which the petition or certification was filed.””

Daniel P. McCarthy The Gardner Law Firm Oct. 27, 2010
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