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1.  Student visa validity after five-month break in studies 

In 2005 US Department of State (DOS) raised, for the first time, the question of whether an F-1 student’s visa might become invalid after the student remained abroad for a period of more than five months. A DOS cable (http://travel.state.gov/visa/laws/telegrams/telegrams_2780.html) indicated that such a student might be found inadmissible and “must,” therefore, obtain a new visa before returning to the US. In a 2007 cable (http://travel.state.gov/visa/laws/telegrams/telegrams_4237.html), DOS clarified that if a student’s five-month period abroad was unrelated to the student’s program of study in the US, a US Customs and Border Protection (CBP) Inspector might find the student inadmissible and so it would be “prudent” for such a student to obtain a new visa. Last year, DOS updated the Foreign Affairs Manual (FAM) to reflect the 2007 cable: 

The 9 FAM 41.61 N17.4 F And M Visa Invalidation after Five Months Abroad 
(CT:VISA-1373; 11-09-2009) 
b. In addition, students who leave the United States for a break in studies of five months or more may lose their F-1 or M-1 status unless their activities overseas are related to their course of study. When presented a previously used, unexpired F-1 or M-1 visa by a returning student who has been outside the United States and out of student status for more than five months, a US Customs and Border Protection (CBP) immigration inspector at a port of entry (POE) may find the student inadmissible under INA 212(a)(7)(B)(i)(ii) for not possessing a valid nonimmigrant visa. CBP may also cancel the visa after granting the student permission to withdraw the application for admission. Therefore, it is prudent for students to apply for new visas at an embassy or consulate abroad prior to traveling to the United States to return to their studies after an absence of more than five months that is not related to their course of study.

Can you discuss CBP’s approach to this issue?  When a student presents an apparently valid visa but appears to have been out of the US for five or more months, what do CBP Inspectors do?  

CBP looks at the totality of an application, which includes but is not limited to the institution the students are attending (semester vs. quarter), the length of absence from the US, the reason for the leave, and other documents the students present. There would not be an automatic determination of inadmissibility just because the students have been outside of the US for more than 5 months. Again, CBP looks at the big picture. Of course, the SEVIS record must be up-to-date, the I-20 must be signed, and the student’s visa must still be valid. However, as long as student’s documents are in order, they should be able to reenter the US. If such students do have a new visa, it may facilitate entry because it would indicate the students have passed the scrutiny by a sister agency before the application for admission to the US. But CBP does not require them to apply for and receive a new visa if the one that they have is still valid.

NAFSA expressed concern over the apparent different approaches of DOS and CBP to this issue. 

While we may use the FAM for guidance, we are not directed by it. Our officers look to the direction in processing provided by our Inspector’s Field Manual and CBP directives and policy, all of which are silent on the 5-month issue.

2.  Cap-Gap travel guidance

NAFSA’s Travel Subcommittee has sought clarification from DOS on a number of points, and submitted suggested edits to the FAM section that address the visa issuance for “STEM” and “Cap Gap” extensions. We understand that there is CBP guidance (although we have never seen it) on cap-gap travel that, similar to 9FAM41.61 N 13.5-1(c.), suggests that only students possessing STEM degrees are eligible for cap-gap extensions during the period following post-completion OPT and prior to Oct. 1.Our concern is that 8CFR214.2(f)(5)(vi)(A) provides an automatic extension of “d/s” for all F-1 students who are beneficiaries of certain H-1B petitions and does not distinguish between those with STEM and non-STEM degrees. 

Does CBP guidance to POEs recognize that the regulation provides a “cap-gap” extension for all F-1 students meeting the requirements at 8CFR214.2(f)(5)(vi)(A) regardless of whether they have earned STEM or non-STEM degrees?  Can you please clarify CBP's policy on cap-gap travel? What documents would a CBP Inspector expect from a student re-entering the US during the student’s cap-gap extension?

The F-1 status of students meeting the requirements for a “cap-gap extension” is extended until September 30. They can travel as F-1s status during the cap-gap. There is no distinction between students engaged in a STEM extension of OPT and students engaged in regular OPT; they’re just F-1 students. The expired EAD should not cause issues at the port of entry; the EAD is not a travel document. If the visa and I-20 are still valid, they are admitted in that category. Some students who are beneficiaries of approved H-1B petitions may prefer to obtain an H-1B visas while outside the US and re-enter as H-1Bs once they are eligible to do so.
NAFSA note:  DSOs should be aware that 8 CFR 214.2(f)(13)(ii) has not been revises since the issuance of the “cap-gap rule” in 2008 to recognize that students will not have a valid EAD during the “cap-gap” and still states that “an F-1 student who has an unexpired EAD issued for post- completion practical training and who is otherwise admissible may return to the United States to resume employment after a period of temporary absence. The EAD must be used in combination with an I-20 ID endorsed for reentry by the DSO within the last six months.”
3.  DHS-TRIP guidance
Advisors have reported receiving conflicting information on how best their students might use DHS-TRIP when necessary.
The DHS-TRIP website (http://www.dhs.gov/files/programs/gc_1169699418061.shtm) states: 

Foreign Students and Exchange Visitors 
If you are a foreign student and exchange visitor, your travel difficulties may be related to the Student and Exchange Visitor Information System (SEVIS). We encourage you to contact your school official or program sponsor for help resolving difficulties stemming from SEVIS. Learn more about Student and Exchange Visitor Information System or SEVIS. Issues unrelated to SEVIS may be addressed using DHS-TRIP.
In some cases, though, for example when a student may have graduated years ago but has an unresolved SEVIS issue, DHS-TRIP may be the best route for resolving the problem.
Can you comment on the kinds of situations that students should report through DHS-TRIP?
All issues involving students’ status should be channeled through their DSO and the SEVIS Help Desk. Anything that doesn’t involve students’ SEVIS status or is outside of their holding student status can be reported through DHS-TRIP. Anything outside of students’ status (questions or concerns) should be channeled through DHS-TRIP or a deferred inspections office—for example, a former student with old termination hits on his record might be referred to a deferred inspections officer who can research the case.

4.  POE I-515A address update

Advisors reported that many POEs are still providing students with an outdated I-515A address. 

Could CBP provide an all-POE briefing to update POEs about the new (8/10/2010) I-515A?

CBP has sent out guidance to the field regarding the I-515A address update and will re-send a memo to remind all ports about the address change. The current address is:

500 12th Street SW, Stop 5600

Washington, DC 20536

If students send the I-515A to the old address, the applications should be forwarded to the new address. However, CBP is aware that applications can be significantly delayed or lost if sent to the old address; therefore, it is extremely important that students send the I-515A to the current address. 

5.  NAFSA Annual Conference 2011 - Vancouver, BC
The Travel Subcommittee has proposed a variety of travel-related conference sessions and workshops for our Annual Conference, being held May 29-June 3, 2011 in Vancouver, BC, including proposed tours of the border crossing at Blaine, WA and preclearance facilities at Vancouver International Airport. 

We hope that you will be able to join us at the conference and would like your advice and assistance concerning how best to pursue arranging these port tours and inviting CBP officials.

A representative from CBP HQ expects to attend the conference, and we agree that a tour of the facilities is an excellent idea. 

4

