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Evolution of the H-1B 
• 1952: Establishment of the H-1 program  Immigration and 

Nationality Act of 1952, a.k.a. the McCarren-Walter Act 
 

• 1990: Big changes to the H-1 program with The 
Immigration Act of 1990 
 

• 1998: American Competitiveness and Workforce 
Improvement Act  
 

• 2000: American Competitiveness in the Twenty-First 
Century Act 
 

• 2005: The Consolidated Appropriations Act 



1952 
Establishment of the H-1 program: Immigration and Nationality 
Act of 1952, a.k.a. the McCarren-Walter Act 

 
• Allowed the U.S. Attorney General "after consultation with 

appropriate agencies of the Government" to import needed 
foreign workers of "distinguished merit and ability"  

•   
Reversed the 1885 Alien Contract Law prohibition against 
importing laborers  

 
• H-1 workers must keep a foreign residence 

 



1990 
The Immigration Act of 1990 

  
• Replaced "distinguished merit and ability" with the present 

"specialty occupation" definition 
 
• New labor attestation  and prevailing wage requirements 

 
• Started the “cap” - annual limit of 65,000 H-1B visas 

  
• The foreign residence requirement was eliminated, and "dual 

intent" recognized for immigrant visa purposes 



1991 
The Labor Condition Application: Adding an Agency 
 
On December 12, 1991, the INA was further amended by the 
Miscellaneous and Technical Immigration and Naturalization 
Amendments of 1991 (MTINA), Public Law 102-232, 105 Stat. 
1733. These amendments assign responsibility to the 
Department of Labor (Department or DOL) for the 
implementation of several provisions of the Act relating to the 
entry of certain categories of employment-based immigrants, 
and to the entry and temporary employment of certain 
categories of nonimmigrants. One of the major provisions of the 
Act governs the entry temporarily of foreign ``professionals'' to 
work in ``specialty occupations'' in the U.S. under H-1B 
nonimmigrant status. 



1998 
American Competitiveness and Workforce Improvement Act  

 
• Added recruitment and layoff protections, but only required 

them of firms that are “H-1B dependent” (generally at least 
15% of workforce are H-1Bs workers) 

 
• All employers have to offer H-1Bs benefits as well as wages 

comparable to their U.S. workers 
 
• Education and training for U.S. workers is funded by a $500 

fee paid by the employer for each H-1B worker that is hired 



2000 
American Competitiveness in the Twenty-First Century Act 

 
• Raised the Cap by 297,500 over three years, FY2000-FY2002 

 
• H-1B jobs at universities and nonprofit research facilities 

exempt from the Cap 
 
• Added “portability” of H-1B status from one employer to 

another 



“AC21” 
 
The American Competitiveness for the 21st Century Act (AC21) 
was signed into law by President Clinton on October 17, 2000.  
The law resulted from the passage of Senate bill S.2045.  Final 
regulatory guidance on this has not yet been issued, and we 
continue to use guidance in the form of field memos and cables. 



“AC21” 
Highlights of AC21 for academia and non-profits, outlined by NAFSA in October 2000 
 

• Institutions of higher education, nonprofit research institutions, and certain other 
employers are completely exempt from the H-1B cap count. 
 

• Those same institutions, plus primary and secondary schools and teaching hospitals, are 
exempt from the H-1B “training” fee, which will be raised from $500 to $1,000 starting 
December 16, 2000. 
 

• H-1B status is more “portable “ when changing from one employer to another, because 
H-1B non-immigrants who wish to change or add employers can now begin employment 
as soon as the new employer files an H-1B petition; they do not have to wait until the 
new petition is approved. 
 

• Measures have been taken to preserve the status of individuals whose applications for 
lawful permanent residence are long-delayed, including allowing certain individuals to 
extend their H-1B status beyond the statutory six-year limit, and making immigrant 
petitions and labor certifications more “portable”. 
 

• Certain consistently underused immigration visa numbers are redistributed to help clear 
up the current employment-based backlogs. 
 

{Sources:  NAFSA Immigration update in Fall, 2000; US Dept. of Justice/Immigration and Naturalization Service memo dated 
1/29/2001 from Michael J. Pearson(Executive Associate Commissioner, Office of Field Operations)} 



2005 
The Consolidated Appropriations Act 

  
• Exempted up to 20,000 workers holding a U.S. master’s or 

higher degree from the cap on H-1B visas 
 
• New fees – anti-fraud fee of $500 

 



Department of Labor’s Role 
• What brought us to where we are now? 

 
• Does it protect the US worker? What is the operating theory? 

 
• Why is it housed in a Department focused on US workers?  

 
• Return transportation issue: why? 

 
• The birth of the Labor Condition Application (LCA) 

 



Prevailing Wage 
• Intention, background 

 
• It used to be decentralized  

 
• World was divided up into many jobs 

 
• Centralized process brings us to current situation  



The Story of the Cap 
• 65,000 was a purely arbitrary number 

 
• Mechanisms for counting, then and now 

 
• Hitting the Cap in August 1997, June 1998, April 1999 brought 

on a temporary reprieve  
 

• Cap-subject and cap-exempt fluctuations 



How soon do the H-1Bs go? 
 FY 2003:   Not reached  
 FY 2004:  February 17, 2004 
 FY 2005:  October 1, 2004 
 FY 2006:  August 10, 2005 
 FY 2007:   May 26, 2006 
 FY 2008:   April 1, 2007 
 FY 2009:   April 7, 2008 
 FY 2010:   December 21, 2009 
 FY 2011:   January 26, 2011 
 FY 2012:  November 22, 2011 
 FY 2013:   June 11, 2012 
 FY 2014:   April 5, 2013 



Introduction of the “specialty 
occupation” requirement 
H visa from 1952-1990 

• Aliens of “distinguished merit 
and ability”  
 

• Coming to fill a “temporary 
position” 

 

H-1B visa after the 
Immigration Act of 1990 

Reserved for “specialty occupations” 
defined as: 
• Theoretical and practical 

application of a body of highly 
specialized knowledge 

• Requiring the attainment of a 
bachelor’s degree or its 
equivalent as a minimum. 



What is a Specialty Occupation? 
“Sufficiently specialized and complex” 

“Requires a precise and specific course of study” 

Specialty  
 
• Engineer/BS Engineering  
 
• Software Developer/BS Comp. Sci 

 
• Architect/M.A. Architecture 

 
• Marketing Manager/BS Business 

Administration  
 

• Accountant/BS Accounting 
 
• Executive chef/BS Culinary Arts 
 

 
 

Non-specialty 
 

• Paralegal/BA general studies 
 
• Spanish teacher/BA Psychology 

 
• Restaurant shift manager/BS Business 

Administration 
 

• Bookkeeping/BS Accounting 
 

• Line Cook/BS Culinary Arts  



New challenges to establishing 
“Specialty Occupation” 
• Administrative Appeals Office (AAO) now says that petitioners 

must prove “specialty occupation” under the regulatory terms 
AND “specialty occupation” under the statutory terms. 
 

• AAO decisions have said “specialty occupation” refers to 
occupations requiring one specific degree in a discreet major 
for entry into profession. 
 

• AAO has gone beyond the preponderance of the evidence 
standard when interpreting degree requirements for an 
occupation. 



Fraud Prevention & Detection Fee 
In December, 2004 –  President Bush signed the Omnibus Appropriations Act for FY 2005. In 
this were provisions for the H-1B and L visa categories.   
 

• Specifically relevant to academia, was the creation of a new Fraud Prevention and Detection 
fee of $500. Payment of this fee became effective for H-1B petitions filed on or after 
3/8/2005.  The fee must be paid at the time of the filing of an H-1B petition, and is over and 
above the standard petition filing fee (at that time $185).  The $500 fee is submitted with 
NEW petitions only, and not required for extension petitions or petitions requesting an 
amendment.   
 

• The intent of the fee was to fund administrative site visits, by Immigration, to detect fraud 
and abuses of the H-1B visa program, such as confirming the identity of the petitioning 
employer and visa beneficiary, and verifying compliance with the terms and conditions of 
the H-1B visa petition. 
 

• Although the fee was implemented in 2005, it was not until around 2009, that employers 
began to see the actual sites visits commence.  These sites visits are conducted by USCIS 
FDNS-Fraud Detection and National Security Unit.  Employers may receive a visit from an 
actual Immigration officer or from a contractor specifically hired by Immigration for this 
purpose.  Although delayed in getting the program implemented and running, this will 
continue. In addition to the cost to employers as part of the H-1B process, this will have 
continuing impact on our business process. 
 

{Sources- USCIS memo, AILA, NAFSA, Region XI/NAFSA emails on site visits} 



Evolution Continues 
Deemed Export Attestation on Form I-129 
• This took effect February 23, 2011, but officially appeared on updated Form I-129 

(Petition for Non-Immigrant Worker) December 23, 2011.  
  

• Petitioners are required to answer questions and provide sign-off for this. The 
primary motive for adding this to the petition was to move employers to evaluate 
compliance with export control regulations.   
 

• Signers of the H-1B petition must establish a process to vet this with the appropriate 
office/s on campus.  It is important to have a uniform process that can move quickly 
and is carefully documented. 
 

• Required for all petitions involving H, O and L nonimmigrants 
 

• Expectation is that the employer will for apply for the requisite license, if needed.  
 

• Light reading: 
• http://www.pmddtc.state.gov/regulations_laws/itar.html 
• http://www.ntis.gov/products/export-regs.aspx 

 
{Source: David Ware and Parker Emerson presentation - NAFSA conference May, 2011} 

http://www.pmddtc.state.gov/regulations_laws/itar.html
http://www.ntis.gov/products/export-regs.aspx


How Far We’ve Come 



1991 Form I-129: Part 1 



1991 Form I-129: Part 4 - 5 



1991 Form I-129: Supplement 



1991 Form I-129: Supplement 



1994 Prevailing Wage Request 



1994 Prevailing Wage Request 



2000 Labor Certification Form 



2000 Labor Certification Form 



2001 Labor Certification Form 



2001 Labor Certification Form 
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